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No. 11,903 


STATEMENT OF QUESTIONS PRESENTED 

In the opinion of appellee, the following questions are 
presented: 

1. Whether the “numbers game” is a lottery, within the 
purview of Sections 1501 and 1502, Title 22, of the District 
of Columbia Code (1951)? 

2. Whether the offense of setting up or keeping a place 
for the purposes “gaming” is disjunctively separate from 
the offense of setting up or keeping a “gaming table”, under 
Section 1504, Title 22, District of Columbia Code (1951)? 

3. Whether the court below, in determining the scope and 
bounds of cross-examination, abused its discretion in sus¬ 
taining objection of government counsel to divulging the 
“address” of a government witness acting as a police “in¬ 
former”, on the ground that possible violence to the wit¬ 
ness might result therefrom; and further, whether error can 
be urged on appeal, where appellant’s counsel could not state 
that the address was material to the defense and asserted 
there was no objection to the court’s ruling? 
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No. 11,903 
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v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

By an indictment, filed April 13,1953, appellant, John W. 
Grover, 1 was charged in four counts thereof with promotion 
of a lottery, continuously from March 5 to March 14, 1953; 
possession of lottery tickets on March 14, 1953; keeping a 
gaming table for betting money, continuously from March 
5 to March 14,1953; and keeping a gaming place for betting 
money, continuously from March 5 to March 14, 1953. All 
counts were charged to have occurred in the District of 
Columbia, and in violation of sections 1501, 1502 and 1504, 
Title 22, of the District of Columbia Code (1951 Ed.) (Ap¬ 
pellant’s App. 1-2). 

Appellant was arraigned, April 17, 1953, and entered a 
plea of not guilty (Appellant’s App. 3); was tried by a 

1 Appellant was one of four defendants indicted. 
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jury, May 19-21,1953; and after ‘‘ count seven ’’ of the indict¬ 
ment charging the keeping of a “gaming table”, was dis¬ 
missed by the court, appellant was found guilty as indicted 
on the remaining counts, May 21, 1953 (R. 302). Appel¬ 
lant was sentenced, June 26, 1953, to ten months to thirty 
months on count one, charging the promotion of a lottery; 
six months on count six, charging possession of lottery 
tickets, and running concurrently with count one; and ten 
months to thirty months on count eight, charging the keeping 
of a gaming place, the sentence to take effect at the expira¬ 
tion of the sentence imposed on count one (Appellant’s App. 
4). Notice of appeal was filed, June 30, 1953 (Appellant’s 
App. 5). 

The evidence adduced may be summarized as follows: 

Benjamin Moscowitz, Special Investigator, Metropolitan 
Police Department, District of Columbia, testified that on 
March 5, 1953, about 11:00 a. m., at Union Station in the 
District of Columbia, a taxicab driver approached him and 
asked him if he wanted to attend the Charlestown races. 
Moscowitz assented but expressed a desire to place some 
“bets” at various tracks, enroute to Charlestown, and the 
taxicab driver told him that he could arrange it (R. 33-35), 
that he had “a bookie” (R. 50). 

While enroute to the Charlestown races, the cab stopped 
at “No. 8 G Street, N. W.”, District of Columbia, known 
as the “Quality Cigar Store”; and Moscowitz testified that 
the driver, one Cicala, took his bet on various “horses” and 
a “numbers combination”, totaling $21.50, into the Quality 
Cigar Store. Thereupon, Moscowitz became apprehensive 
of being recognized by the people in the cigar store, 2 and 
during the absence of the driver, departed the taxicab. 
(R. 36). 

On March 11,1953, Moscowitz testified that he introduced 
Police Officer Cannon to the aforesaid taxi driver, Cicala, 
at about 11:30 a. m., at Columbus Circle in front of Union 
Station, and that he thereafter left Officer Cannon with 
Cicala (R. 37). 


2 Presumably as a Special Investigator of the Metropolitan Police. 
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On March 12, 1953, at approximately the same time at 
Union Station, Moscowitz and Officer Cannon met Cicala, and 
engaged him for a trip to the Charlestown race track; 
Moscowitz testified that on this occasion he gave Cicala $22, 
in the taxicab, for bets on “daily doubles”. While enroute 
to the track, the taxicab stopped at “No. 8 G Street, N. W.”; 
Cicala entered the cigar store, and Moscowitz testified that 
Cicala shortly thereafter came out and stated: “Baker’s 
Queen was scratched”. Thereupon, Moscowitz changed the 
bet to “Lost Time”; but again Cicala came out and stated 
the people did not understand all of his bets and wished to 
speak to him. Officer Cannon then went into the cigar store, 
but Moscowitz remained in the taxicab to conceal his iden¬ 
tification. (R. 36-43). 3 

The next government witness was Police Officer Granville 
Cannon of the Morals Squad, Metropolitan Police Depart¬ 
ment, District of Columbia, who testified with respect to the 
date of March 11,1953, when he was introduced to the taxi 
driver, Cicala. Officer Cannon testified that after the “intro¬ 
duction”, he entered the cab with a piece of paper and a 
five dollar bill given to him by Moscowitz; that when the 
taxi had traveled about one and one-half blocks, he, Cannon, 
complained of being sick and that he could not make the 
trip. Cicala stopped the taxicab, got out with Officer Can¬ 
non and asked, “What are you going to do with the short 
guy’s bet?” Officer Cannon stated, “I don’t know”, and 
Cicala replied, “Give it to me, I will take care of it.” 


3 Q. What did the driver of the cab do? A. The driver went 
inside to put the bets in. Q. No. 8 G Street? A. At No. 8 G Street. 
Q. Then what happened? A. Then he came out and tells me 
“Baker’s Queen was scratched.” Q. Was scratched? A. I told 
him, “Well, let me see. Put it on Lost Time.” Q. Lost Time? 
A. A horse by the name “Lost Time”. Q. Did he do that? A. He 
went back and put that in. Then he comes out, “I should come 
inside; they don’t understand the other bets.” He wanted me inside. 
I says, “Very sorry, I can’t,” and, “Let it go the way it is.” And I 
sent Officer Cannon in to see what is going on in there, and to tell 
him anyway, I didn’t want to go in. Q. Did Officer Cannon leave 
the cab and go into the store? A. He went in. Q. And you re¬ 
mained outside? A. I remained outside. I didn’t want them to 
see me. 
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Officer Cannon testified he attempted to also place a horse 
bet, but Cicala stated, “I don’t know you but I know the 
short fellow”, and thereupon refused Cannon’s bet. (R. 
64-67.) 

With respect to March 12, 1953, Officer Cannon testified 
that he and Moscowitz engaged Cicala’s taxicab for the trip 
to the Charlestown race track, that enroute Moscowitz 
stated, “We are going to be late for the first race at 
Charlestown and how’s chances to take my bet in for me?” 
En-route, Cicala stopped the cab at the “Quality Cigar 
Store.” Officer Cannon testified that while inside the cigar 
store, he observed Cicala talking to appellant Grover, -while 
Grover and the driver were consulting a racing form; and 
that Cicala turned to Cannon and said, “Tell that fellow 
that one of those horses are scratched” (R. 68-70). 4 

On March 13, 1953, Officer Cannon testified that he met 
cab driver Cicala in front of Union Station, as pre-arranged 
at the Charlestown race track on March 12th, and that the 
cab driver drove him to the “Quality Cigar Store” to re¬ 
ceive the winnings on a “daily double”. 5 Upon entering the 
cigar store, Cicala conversed with appellant, and Officer 
Cannon testified that appellant “handed him [Cicala] a 
number, a quantity of money, paper money, and gave it to 
him, which amounted to $102.00—the driver walked over to 
me and handed it to me and that was the winnings on the 


4 Q. What if anything did you see transpire between Cicala and 
Grover in these premises? A. Mr. Grover was standing near the 
front of this store, behind the counter—there are two counters in 
that store, one in the front and one on the side, and Mr. Grover and 
the driver were examining, consulting a racing form, and he spoke 
to me and said, “Tell that fellow that one of those horses are 
scratched.” 

5 A. Yes, I went to—the driver told me on the -way back from 
Charlestown that day—he informed me when we got up there that 
we had won the daily double. We had missed the first race at 
Charlestown, but he was standing close by and he said, “You won 
the double,” and I smiled and said I was glad of it. 

So, on the way back from Charlestown that evening he told me to 
meet him at the cab next morning in front of Union Station, and he 
would take me up and collect my money for me. (Cicala denied 
this, on defense R. 208-214). 


daily double the day before that Moscowitz had played’’ 
(R. 73). Officer Cannon testified that he remained in the 
cigar store and appellant then stated to an employee, “Give 
him a scratch sheet there” and stated to Officer Cannon, 
“Come on and play some money” (R. 74). The following 
colloquy thereupon took place: 

I remembered and said, ‘ * I don’t think I will be able 
to play today, I have a sick wife. I can’t afford to play 
today.” He said, “Oh, come on and play.” I said, 
“Well, I will play the daily doubles.” 

I picked two horses which was running at Charles¬ 
town that day, which was Moon Mate and Boggy Man 
(R. 74). 

Thereafter, Officer Cannon stated that he went to the 
United States Commissioner, for the District of Columbia, 
and obtained a search warrant for the aforesaid premises, 
“No. 8G Street, N. W.” (R. 75). 

Again, on March 14, 1953, Officer Cannon attempted to 
place a horse bet at the “Quality Cigar Store” with 
“marked money”, but the following transpired: 

A. Mr. Grover spoke to me as I went in and said, 
“What are you playing?” He also spoke to Miller and 
says, “Give him a scratch sheet.” 

I said, “No”, I said, “I have my mind made up. 
I am going to play a horse out of town today and I 
have the horse picked.” So I walked over to Mr. Miller 
and told him that I wanted to play $10 on a horse named 
“Alerted” which was running at Gulf stream; $5 to win 
and $5 to place. And he attempted to write the horse’s 
name down, but at that point a gentleman came to the 
door—the gentlemen to the end came to the door and 
said something in a low voice to Mr. Grover. 

• *••••• 

He said something in a low voice to Mr. Grover, and 
Mr. Grover looked over at Miller and at that point 
Mr. Miller’s attitude changed completely. He said, 
“No, I cannot take your bet today.” He said, “You 
will have to go get your boy.” I said, “What do you 
mean?” He said, “The cab driver.” “Oh,” I said, 
“Well, sure I will go get him,” just like that. I went 
like that. 
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Thereafter, on the afternoon of the 14th of March, Officer 
Cannon cooperated with other police officers in the arrest 
of appellant and search of the aforesaid premises (R. 
78-80). c 

Officer John Lockwood, of the Metropolitan Police De¬ 
partment, District of Columbia, next testified with respect 
to the arrest of appellant and search of appellant’s cigar 
store, on March 14, 1953. Officer Lockwood testified that he 
entered the premises from the rear; that the store was 
partitioned in the middle, with a small “slot” in the parti¬ 
tion (R. 103); that in the back room he arrested one Feld¬ 
man, who had “numbers slips” and “run down tapes” in 
his possession (R. 104) ; 6 7 that in the front part of the store 
he searched one Miller, who was behind the counter, and 
from Miller’s right jacket pocket he produced “run down 
tapes” (R. 108), from the left pocket, “slips” (R. 109) 
and from Miller’s wallet and left shirt pocket, more “slips” 
(R. 110-111). 

Officer Lockwood thereupon searched appellant, John 
Grover, and produced “numbers slips” from the “right and 
left rear pants pockets” of appellant (R. 112-113). 8 

Search of the premises resulted in discovery of a hidden 
cigar box that contained envelopes with “numbers slips” 
inside (R. 114), 9 two cigar boxes in a locked cabinet, one 


6 A. Several people came in while we were executing the warrant, 
and I was present. Officer Lockwood and Captain Monroe were 
principals in the execution of the search warrant. There were 
several came in and without buying anything, just walked in the 
store, and Mr. Grover on several occasions, as they entered, he 
would make a slight motion of his head and they would turn around 
and leave (R. 79). See, R. 118. 

7 A. I asked him what—at first I asked him what he was doing in 
the room there, and he said he came there every day, and I asked 
him about whether he came there to make a bet or whether he 
worked there, and he told me he just came there every day, and he 
wouldn’t explain too much about the bets or the slips that he had 
on him (R. 104). 

8 Governments Exhibits Nos. 6, 6A, 7 and 7A. 

9 On the West side of the shop, behind the counter is a display of 
linen stationery, and a large snuff display. Behind that snuff dis¬ 
play which came down—and as it came down toward the bottom, it 
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box containing a large quantity of numbers cut cards (R. 
115-116); and the other cigar box had two large white pads 
with carbon paper, one with numbers on it, and brown en¬ 
velopes marked with symbols or initials and cash denomina¬ 
tions marked on the outside (R. 118); and a large bundle 
of white pads was found on the floor behind the counter 
(R. 116). 

During the progress of the search, one Alexander entered 
the store and asked to see Mr. John, and Officer Lockwood 
testified he identified himself to Alexander and asked, “what 
do you want to see Mr. John about?” Alexander replied, 
“numbers” and handed Officer Lockwood a sealed brown 
manila envelope, which when opened Officer Lockwood testi¬ 
fied contained “a quantity of plain sheets of paper bearing 
numbers, and also $24 in cash which consisted of $22 in 
bills and four half dollars” (R. 119). 10 

Captain John Monroe, Morals Squad, Metropolitan Police 
Department, District of Columbia, testified that during 
questioning at the Police Station of taxicab driver, Cicala, 
the driver stated, “He didn’t think he was accepting bets” 
and that he turned in Officer Cannon’s bet to appellant (R. 
135). Defendant Miller also admitted to Officer Monroe 
turning in numbers to appellant (R. 141) 11 

Appellant, John Grover, did not take the witness stand 12 
or rebut the evidence of the government’s case in chief. 

came out from the wall about 14 inches—up underneath that was a 
cigar box nailed to the wall, and I pulled the cigar box off and it 
contained several brown envelopes which I opened and looked in and 
found slips inside the envelopes (R. 114). 

i° * * * g 0 i as k e d the defendant Alexander who wrote the 
numbers. He said he did, and he said he was bringing them there to 
Mr. John, indicating the defendant Grover who was the only 
defendant present there in the store at the time (R. 119). (Alex¬ 
ander denied this during the defense.) (R. 174,175.) 

11 Q. Captain, you say that you talked to Mr. Miller and he told 
you that these slips that he had on him, he was going to take to the 
defendant Grover? A. He said that the numbers he wrote at his 
place of employment, the Ramsdale Printing Company, he turned 
them in to Mr. Grover—(R. 141). 

12 Appellant’s counsel admitted to the court, after verdict, that 
appellant had two prior convictions for gambling (R. 296). 
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STATUTES INVOLVED 

District of Columbia Code (1951 Ed.), Title 22: 

§ 1501: 

If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on, pro¬ 
moting, or advertising, directly or indirectly, and 
policy lottery, policy shop, or any lottery, or shall sell 
or transfer any chance, right, or interest, tangible or 
intangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee or 
assure to any person or entitle him to a chance of draw¬ 
ing or obtaining a prize to be drawn in any lottery, or 
in a game or device commonly known as policy lottery 
or policy or shall, for himself or another person, sell or 
transfer, or have in his possession for the purpose of 
sale or transfer, a chance or ticket in or share of a 
ticket in any lottery or any such bill, certificate, token, 
or other device, he shall be fined upon conviction of 
each said offense not more than $1,000 or be imprisoned 
not more than three years, or both. The possession 
of any copy or record of any such chance, right, or in¬ 
terest, or of any such ticket, certificate, bill, token, or 
other device shall be prima-facie evidence that the 
possessor of such copy or record did, at the time and 
place of such possession, keep, set up, or promote, or 
was at such time and place concerned as owner, agent, 
or clerk, or otherwise in managing, carrying on, pro¬ 
moting, or advertising a policy lottery, policy shop, or 
lottery. 

$ 1502: 

If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip, 
token, paper, writing, or other device used, or to be 
used, or adapted, devised, or designed for the purpose 
of playing, carrying on, or conducting any lottery, or 
the game or device commonly known as policy lottery 
or policy, he shall be fined upon conviction of each said 
offense not more than $500 or be imprisoned for not 
more than six months, or both. 
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§ 1504: 

Whoever shall in the District set up or keep any gam¬ 
ing table, or any house, vessel, or place, on land or 
water, for the purpose of gaming, or gambling device 
commonly called ABC, faro bank, E 0 roulette, 
equality, keno, thimbles, or little joker, or any kind of 
gaming table or gambling device adapted, devised, 
and designed for the purpose of playing any game of 
chance for money or property, or shall induce, entice, 
and permit any person to bet or play at or upon any 
such gaming table or gambling device, or on the side 
of or against the keeper thereof, shall be punished by 
imprisonment for a term of not more than five years. 

SUMMARY OF ARGUMENT 

I 

Where, appellant asserts the evidence must prove beyond 
a reasonable doubt that the “numbers game” is a lottery, 
within the purview of sections 1501 and 1502, Title 22, Dis¬ 
trict of Columbia Code (1951), it is contrary to the estab¬ 
lished law of this jurisdiction, in that the numbers game 
has been declared to be a “lottery”; and in addition, evi¬ 
dence presented in the governments’ case in chief demon¬ 
strates that appellant was conducting a lottery, besides a 
stipulation at the time of trial that “slips” taken from 
the person of appellant were “numbers slips.” 

n 

W T here, appellant asserts that the Court’s dismissal of a 
count charging the keeping of a “gaming table” precludes 
finding guilt on a count charging the keeping of a “gaming 
place,” it is contrary to the established law of this jurisdic¬ 
tion, in that section 1504, Title 22, District of Columbia 
Code (1951), punishes each offense as a separate and dis¬ 
tinct crime. 

in 

Wliere, appellant asserts a denial of the right to cross- 
examine a government witness pertaining to the disclosure 
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District of Columbia Code (1951 Ed.), Title 22: 

§ 1501: 
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§ 1504: 

Whoever shall in the District set up or keep any gam¬ 
ing table, or any house, vessel, or place, on land or 
water, for the purpose of gaming, or gambling device 
commonly called ABC, faro bank, E 0 roulette, 
equality, keno, thimbles, or little joker, or any kind of 
gaming table or gambling device adapted, devised, 
and designed for the purpose of playing any game of 
chance for money or property, or shall induce, entice, 
and permit any person to bet or play at or upon any 
such gaming table or gambling device, or on the side 
of or against the keeper thereof, shall be punished by 
imprisonment for a term of not more than five years. 

SUMMARY OF ARGUMENT 

I 

W'here, appellant asserts the evidence must prove beyond 
a reasonable doubt that the “numbers game” is a lottery, 
within the purview of sections 1501 and 1502, Title 22, Dis¬ 
trict of Columbia Code (1951), it is contrary to the estab¬ 
lished law of this jurisdiction, in that the numbers game 
has been declared to be a “lottery”; and in addition, evi¬ 
dence presented in the governments’ case in chief demon¬ 
strates that appellant was conducting a lottery, besides a 
stipulation at the time of trial that “slips” taken from 
the person of appellant were “numbers slips.” 


n 

"Where, appellant asserts that the Court’s dismissal of a 
count charging the keeping of a “gaming table” precludes 
finding guilt on a count charging the keeping of a “gaming 
place,” it is contrary to the established law of this jurisdic¬ 
tion, in that section 1504, Title 22, District of Columbia 
Code (1951), punishes each offense as a separate and dis¬ 
tinct crime. 

in 


W'here, appellant asserts a denial of the right to cross- 
examine a government witness pertaining to the disclosure 


of the address of the police “informer”, objected to by the 
government on the ground that personal violence to the 
person of the witness might result from such disclosure; 
and further, appellant’s failure to urge its materiality to 
the defense at the time of trial and actual acquiescence in 
the ruling of the court, precludes appellant urging on appeal 
that the court below exceeded the bonds of discretion in 
determining the scope of cross-examination. 

ARGUMENT 

I 

The “Numbers” Game Is a Lottery Within the Purview of Sec¬ 
tions 1501 and 1502, Title 22, District of Columbia Code 
(1951). 

a. Appellant urges as error on this appeal that “there 
was no proof that appellant was promoting a lottery as 
charged in Count 1 of the Indictment [District of Columbia 
Code, Title 22, § 1501] for the reason that: 

The numbers game is not within the purview of the 
statute, unless it is established, by competent evidence, 
and beyond a reasonable doubt, to be a lottery. 13 

This Court, in the case of Smith v. United States , 70 App. 
D. C. 255, 257, 105 F. 2d 778 (1939), stated, inter alia: 

• • * The uncontradicted evidence shows that ap¬ 
pellant was in possession of a book of numbers slips 
which it is a matter of common knowledge in this cam- 
nrwnity are the receipts given to the players of the 
game. 

• • • 

We have, therefore, a case in which the evidence un¬ 
mistakably shows the violation by appellant of a stat¬ 
ute passed by Congress with a view to the suppression 
of the lotterv business in the District of Columbia. 


13 Appellant’s brief, Argument I, p. 8. 
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■ Police Officer John Monroe of the Metropolitan Police 
Department in his testimony detailed the manner in which 
the numbers on the “slips” presented in evidence were 
part of a lottery based on the winnings of horses at various 
race tracks (Appellant’s App. 6); and thereafter, appel¬ 
lant’s counsel stipulated that the “slips” taken from the 
“left and right rear pants pockets of appellant” were 
“numbers slips” (Appellant’s App. 6, 7). 14 

In the case cited by appellant, Forte v. United States, 65 
App. D. C. 355, 358, 83 F. 2d 612 (1936), 15 this Court stated, 
“In our opinion the ‘numbers game’ is a lottery”; and 
recently this Court, in the case, Samuel Clement v. United 
States, — U. S. App. D. C. —, — F. 2d —, decided Novem¬ 
ber 20,1953, stated: 

Appellant’s possession of used slips was also “prima 
facie evidence” of carrying on a lottery. D. C. Code 
(1951) §22-1501, 31 Stat. 1330 (1901) as amended. 
Harvey v. United States, 91 U. S. App. D. C. 36, 197 
F. 2d 594; Shaw v. United States, — U. S. App. D. C. 
—, — F. 2d —, decided Aug. 6,1953. 

b. The assertion of appellant 18 that “there was no proof 
that appellant was ever in possession of any paper writing 
which could call into existence the statutory presumption 
contained in 22-1501, D. C. Code,” is unfounded by the 
record evidence, and by stipulation of appellant’s counsel 
that the “slips” taken from appellant’s personal pos- 


14 Section 1501, Title 22, District of Columbia Code, provides in 
pertinent part as follows: 

The possession of any copy or record of any such chance, 
right, or interest, or of any such ticket, certificate, bill, token, 
or other device shall be prima-jade evidence that the possession 
of such copy or record did, at the tme and place of such pos- 
sesssion, keep up, or promote ... a policy lottery, policy 
shop, or lottery. 

15 Appellant’s brief, Argument I, p. 8. 

18 Appellant’s brief, Argument II, p. 9. 



session were “numbers slips ”, 17 Samuel Clement v. United 
States, supra. 1 * 


17 Insofar as there is any attempted assignment of error by appel¬ 
lant with respect to the charge of the court, it is well established that 
appellant has an affirmative duty to record his objections to the 
charge of the court at the time of trial. Nabob Oil Co. v. United 
States, 190 F. 2d 478 (10th Cir. 1951), cert, denied 342 U.S. 
876; Tatum v. United States, 88 U.S. App. 140,190 F. 2d 612 (1951); 
Lanham v. United States, 87 U.S. App. D.C. 357, 185 F. 2d 435 
(1950); ViUaroman v. United States, 87 U.S. App. D.C. 240, 184 
F. 2d 261 (1950); Jackson v. United States, 179 F. 2d 842 (6th Cir., 
1950) cert, denied 339 U.S. 981; and Rule 30, Federal Rules of 
Criminal Procedure, 18 U.S.C.A., specifically states: 

No party may assign as error any portion of the charge or 
omission therefrom unless he objects thereto before the jury 
retires to consider its verdict stating distinctly the matter to 
which he objects and the grounds of his objection. 

This court held in the case of ViUaroman v. United States, supra, 
that: 


In assigning error as to any part of a charge, or for any omis¬ 
sion therefrom, as for failure to charge in accordance with a 
request, it is essential that a distinct objection be stated, with 
the ground upon which it is based. Mundy v. United States, 
1949, 85 U.S. App. D.C. 120, 176 F. 2d 32; Felton v. United 
States, 1948, 83 U.S. App. D.C. 277, 170 F. 2d 153, certiorari 
denied 335 U.S. 831—The requirement is for the sound and 
practical purpose of affording the court an opportunity to make 
any additions or corrections that may be deemed appropriate 
before the jury retires to consider of its verdict (citing cases). 
A failure to make objections to the charge deprives a judge of 
the final opportunity for consideration and action which may 
avoid serious error resulting in a futile trial. So, in fairness to 
the court, the parties, and the administration of justice itself, 
there should be compliance with the rules. It was not followed 
in this case. Therefore, we must hold the assignment of error 
invalid. (Emphasis supplied.) 

18 The cases cited by appellant, Smith v. United States, 70 App. 
D.C. 225,105 F. 2d 778 (1939), and France v. United States, 164 U.S. 
676, 17 S. Ct. 219, 11 L. Ed. 595 (1897), do not support appellant. 
The quoted part of the Smith case, appearing in appellant’s brief, 
Argument II, was “dicta” and this court withheld decision on 
the question of the “used” aspects of “numbers slips”, p. 258; 
and also the Smith case applied to section 1502, not section 1501, of 
the D. C. Code. The France case is not here applicable, because it 
interprets a Federal Statute, not section 1501, of the D. C. Code. 
See, Samuel Clement v. United States, supra. 
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c. The next contention of appellant, 19 with respect to 
section 1502, Title 22, of the District of Columbia Code, is 
that “there is no testimony nor any evidence” that the 
“numbers slips” taken from appellant were to be used 
for “carrying on and conducting a lottery known as the 
numbers game.” 

The record demonstrates that Captain John Monroe of 
the Metropolitan Police Department testified to the opera¬ 
tion of a numbers lottery; thereafter, the court inquired 
of defense counsel after discussion of the subject: 

The Court: Mr. Allder, is it all right to stipulate 
this now, with counsel? Is it all right to state that it 
has been stipulated that these various exhibits are 
numbers slips? 

Mr. Allder: Yes, indeed, your Honor (Appellant’s 
App. 7). 

The mere “possession” of numbers slips, whether they 
are used or not, is a violation of said Section 1502; wherein 
this Court decided in Samuel Clement v. United States, 
supra, as follows: 

D. C. Code (1951) §22-1502, 52 Stat. 198 (1938), 
penalized possession of slips “used, or to be used” for 
carrying on a lottery. Appellant’s possession of used 
slips, known in the game as “dead” slips, was there¬ 
fore an offense . . . 


n 

The Offense of Keeping a “Gaming Table” Is Separate and 
Distinct From the Offense of “Keeping a Place for the 
Purposes of Gaming.” 

The next allegation of error by appellant is with respect 
to the Court’s dismissal of count “seven” of the indictment 
charging the keeping of a “gaming table”; wherein appel¬ 
lant asserts that, “ [t]he action of the trial court in finding 


19 Appellant’s brief, Argument III, p. 10. 
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appellant not guilty of setting up a gaming table, operated 
to destroy the accompanying count of setting up a gaming 
place.” 20 

The plain wording of section 1504, Title 22, of the District 
of Columbia Code (1951 Ed.), sufficiently points to the fal¬ 
lacy of appellant’s allegation, wherein the statute states: 

Whoever shall in the District set up or keep any 
gaming table, or any house • • • for the purpose 
of gaming • • • shall be punished by imprisonment 
for a term of not more than five years. 

The offense of keeping a gaming table is distinct and dis¬ 
junctively separate from the offense of keeping a “gaming 
place,” Wade v. United States, 33 App. D. C. 29 (1909); 
Swam, v. United States, 54 App. D. C. 100,295 F. 921 (1923). 21 

The testimony of government witnesses, Moscowitz, was 
to the effect that bets on horse races were made through cab 
driver, Cicala, at “No. 8 G Street, N. W.,” in the District 
of Columbia, on the dates of March 5, 11, 12 and 13, 1953 
(R. 33-43, 64-77). Police Officer Granville Cannon also testi¬ 
fied that on March 12, 1953, he and Moscowitz, entered the 
taxicab of one Cicala and that they stopped at No. 8 G 
Street, N. W., the “Quality Cigar Store”, for the purpose 
of placing racing bets (R. 69). Officer Cannon testified that 
while in the cigar store, he observed appellant talking to 
the cab driver while examining a racing form; and that 
appellant also informed Officer Cannon that the horse se¬ 
lected by Moscowitz was “scratched” (R. 70). On March 
13, 1953, Officer Cannon returned to the store to receive the 
winnings on a “daily double” race that had been selected 
by “informer” Moscowdtz, on the day of March 11, 1953; 
and Officer Cannon testified that on this occasion he saw 
appellant give to the taxi driver $102.00, which money in 


20 Appellant’s brief, Argument IV, p. 11. 

21 See, Plummer v. United States, 88 U.S. App. D.C. 245,189 F. 2d 
20 (1951) for analysis of 22-1504, D. C. Code (1951), with respect to 
“gaming table”, as distinct from a “place * * # for the purposes 
of gaming.” 
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turn was given to Cannon for Moscowitz (R. 73). On this 
same occasion, appellant handed Cannon a “scratch sheet” 
and suggested, “Come on and play some money” (R. 74). 
On March 14, 1953, Officer Cannon testified that when he 
entered the cigar store of appellant, that Grover stated to 
him, “What are you playing?” and directed an employee 
to hand a “scratch sheet” to Officer Cannon (R. 76). 

The prima facie evidence adduced by the government is 
sufficient to prove maintenance of a “gaming place”; 
wherein, this Court stated in the case of Sesso v. United 
States, 77 U. S. App. D. C. 35, 36,133 F. 2d 381 (1942): 

Appellant asks us to consider that this evidence was 
insufficient in that there was no marked money em¬ 
ployed by the police, no bet proved, and no money 
shown to have been passed upon the premises. Our 
earlier decisions have determined, however, that the 
gravamen of this felony is furnishing the facilities for 
gaming activities; it is immaterial that betting actually 
took place or that money actually passed. Of necessity, 
the Government was required to rely largely upon cir¬ 
cumstantial evidence. The evidence necessary to show 
a gaming place need not be direct. The intent with 
which the act was done may be gathered from all the 
circumstances shown in evidence. 

It is abundantly clear from the government’s case in chief, 
that appellant was maintaining a “gaming place”; that ap¬ 
pellant owned the “Quality Cigar Store” (R. Ill, 123,133); 
and that he stands properly convicted on this count, Sesso 
v. United States, supra; Donald v. United States, 70 App. 
D. C. 14, 102 F. 2d 618 (1939). 

Appellant even asserts that “it becomes apparent from 
the record that if there is a legally permissible inference 
from the evidence in the case, it is that appellant might 
have been engaged in making a horse book”; which infer¬ 
ence, of course, is legally resolved by the jury, Curley v. 
United States, 81U. S. App. D. C. 389,160 F. 2d 229 (1947); 
Neufield v. United States, 73 App. D. C. 174, 118 F. 2d 375 
(1941). 


The Scope of Cross-Examination Is Within the Discretion of 

the Trial Court, and Except for an Abuse of That Discretion, 

It Is Not Otherwise a Matter of Appealable Error. 

Appellant’s last contention of error, is to the effect that, 
“[djenial of the right to cross-examine the witness Mos¬ 
cowitz, fully, respecting his residence and background, was 
a denial of the right to a fair trial under due process of 
law.” 22 

The cross-examination of a witness, of course, is a mat¬ 
ter of right, United States v. Hornstein, 176 F. 2d 217 (7tli 
Cir., 1949); J. E. Hanger, Inc. v. United States, 81 U. S. App. 
D. C. 408, 160 F. 2d 8 (1947), but the proper scope and 
bounds of cross-examination is within the sound discretion 
of the trial judge, Alford v. United States, 282 TJ. S. 687, 51 
S. Ct. 218; 75 L. Ed. 624 (1930); United States v. Klein, 187 
F. 2d 873 (7th Cir., 1951), cert, denied 341 U. S. 952; United 
States v. Augustine, 189 F. 2d 587 (3rd Cir., 1951); United 
States v. Wright, 87 U. S. App. D. C. 67,183 F. 2d 821 (1950). 

The alleged basis of error in this instance occurred when 
appellant’s counsel asked one Benjamin Moscowitz, a wit¬ 
ness of the government, the question: “Where do you live, 
Mr. Moscowitz” (Appellant’s App. 10) (R. 44). 23 

Objection was interposed by government counsel to this 
question, on the basis that: 

This witness has informed me that he would prefer 
not to give his address because he is in fear of certain 
reprisals. He is not only a witness in this case, but in 
other gambling cases and he is in fear of his personal 
safety (Appellant’s App. 10) (R. 44). 

Mr. Moscowitz testified on direct examination that he was 
a special investigator or “informer” of the Metropolitan 


22 Appellant’s brief, Argument V, p. 11. 

23 Appellant’s appendix does not set out the court record in its 
chronological order; therefore, refer to p. 10, to p. 12, then to p. 9, 
thereof. 
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Police Department, District of Columbia. The court in¬ 
quired of counsel for appellant: 

The Court: I mean, unless there is something that 
you can state for the record which shows it is material 
to your cause, I think I will just save him from it, in 
view of what has been said (Appellant’s App. 11) 
(R. 46). 

Counsel for appellant replied it was not material to his 
case, wherein he stated: 

Counsel: No, I mean I just want to know who this 
man is, I want to know something about him. I have 
heard him make some statements at different hearings 
I have been in, and he has sat outside. I just want to 
know who he is (Appellant’s App. 11) (R. 46). 

The court replied: 

You have got his name. So far as a record is con¬ 
cerned, or anything of that sort. I think at this time 
I won’t subject him to the possibility of violence, be¬ 
cause violence does follow (Appellant’s App. 11) 
(R. 46). 

The court permitted a thorough discussion of the matter 
but finally sustained the aforesaid objection of the govern¬ 
ment ; thereafter, the court permitted extensive cross-exami¬ 
nation into Moscowitz’s background, i.e., activities, pay, 
attitude and functions as a police informer—only to the 
exclusion of his address (Appellee’s App. 21-26) (R. 54-62). 
The court, however, assured appellant’s counsel that the 
address would be made available to him for purposes of 
subpoena, but that it was not advisable to make an address 
a matter of public record when violence to the person of 
the witness might result therefrom (Appellant’s App. 11) 
(R. 45). 

The credibility of the witness was severely subject to 
attack during cross-examination, and only in this instance, 
did the court exercise the considerable discretion vested 
in it to limit the bounds of cross-examination, United 
States v. Wright, supra; United States v. Augustine, 
supra. There is a duty in the court to protect witnesses 
from questions designed to harass, annoy or humiliate or 
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that invade the constitutional protection from self-incrimi- 
nation, Alford v. United States, supra; and the least of 
constitutional protections should include the life or person 
of a witness cooperating in the administration of justice 
from possible violence resulting therefrom. 

Therefore, appellant does not attempt to explain the basis 
of the supposed prejudicial error in this instance. The issue 
in this proceeding should be substantial in the sense of 
fairly doubtful and in the sense also that it is not trivial 
or merely technical, but has substantial importance to the 
merits. Williamson v. United States, 184 F. 2d 280 (2nd 
Cir., 1950); D’Aquino v. United States, 180 F. 2d 271 (9th 
Cir., 1950); Williams v. United States, 88 U. S. App. D. C. 
212, 188 F. 2d 41 (1951); Rule 46(a)(2), Federal Rules of 
Criminal Procedure, 18 U. S. C. If error was committed in 
this instance, it would have to be asserted to be an abuse of 
discretion; and in addition, demonstrated to be prejudicially 
erroneous. 

It appears incongruous for appellant even to assert error 
when appellant’s counsel later abandoned the issue at the 
time of trial; wherein, appellant’s counsel stated: 

Counsel: Oh, I am making no point of that, about not 
giving his address, your honor. 

The Court: You are not? 

Counsel: Oh, no. I made it, your honor, so if you 
believed the man through the District Attorney- 

The Court: I believed the District Attorney. May I 
say that? 

Counsel: Yes, your honor. (Appellant’s App. 9) (R. 
266). 

Acquiescence of counsel here to the ruling of the court 
on the ground of protecting the witness from physical harm, 
seems plain; and it is not proper to raise the issue in this 
proceeding as error, let alone, failing to show it is 
prejudicial. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the lower court should be affirmed. 

Leo A. Rover, 

United States Attorney; 
Lewis A. Carroll, 

Thomas A. Flannery, 

Gerard J. O’Brien, Jr., 

Assistant United States Attorneys. 
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APPENDIX 


Washington, D. C., 
Wednesday, May 20,1953. 

The trial in the above-entitled matter was resumed before 
Honorable Richmond B. Keech, United States District 
Judge, and a jury, at 10 o’clock a. m. 

Cross-examination. 

By Mr. Allder : 

Q. How long have you been working for the Police De¬ 
partment? 

A. Should I answer that? 

The Court: Yes, you can answer it. 

The Witness: Well, oh, last year I started. 

By Mr. Allder : 

Q. When last year? 

A. ’52. I don’t remember the date. 

Q. Sometime in ’52 ? 

A. ’52. 

Q. You get paid, don’t you? 

A. Paid? What did you say? 

Q. You get paid money for this work you do? 

A. No. Sometimes I get expenses, sometimes not. I 
don’t want it. 

Q. Oh, I see. You do this work for nothing for the Police 
Department; is that it? 

A. Well, I can’t disclose it, your Honor, because that 
is government comes in, in that, and I don’t want that. 

Mr. Allder: I think I am entitled to know whether he is 
paid or not, your Honor. 

The Court : Yes, I think you are too. 

Suppose you come to the bench. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

The Court : I think Mr. Allder is entitled to it, Mr. Flan¬ 
nery, to know whether he is paid or not. 

Mr. Flannery : I think he is too. 

The Court: I am having difficulty understanding this 
man sometimes. I understood him to say sometimes he gets 
expenses and sometimes he don’t. 
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Mr. Allder: Then he started to answer something else 
about the government, or something, and I don’t know. 

Mr. Flannery: I think he is entitled to know. 

The Court: I think he is and I am going to tell him so. 

Mr. Allder: Now, if he is going to pop out with some¬ 
thing else, that he works for other government depart¬ 
ments—I don’t know what this man is going to say, your 
Honor. 

The Court: Let me say this to you: You are entitled to 
it, Mr. Allder. 

Mr. Allder: Yes, sir. 

The Court : If you think it is best to get it from the Police 
Department, you are entitled to it there, and I will see that 
you get it, or you can suit yourself as to whether you want 
to get it through him or somebody else. 

.Mr. Allder: I will do the best I can with him, if I may, 
your Honor. 

The Court : Certainly. You are entitled to it. 

(Counsel returned to the trial table.) 

The Court: Mr. Witness, counsel has asked you if you 
were paid. I understood you to say that sometimes you got 
expenses. 

The Witness: Yes, sir. 

The Court: I ask you now, did you get anything other 
than your expenses during the period March 5 through 
March 14? 

The Witness: I get expenses when I need traveling—I 
get expenses for traveling. 

The Court: For traveling? 

The Witness: Yes. 

The Court: Now, do you get any pay? 

The Witness: Salary? No salary. 

The Court : Do you get a per diem ? 

The Witness: What would you mean by that? 

The Court : I mean, I understood you to say you are not 
on a regular salary. 

The Witness: That is right. 

The Court: Are you paid by piece work? 

The Witness: No, it is not piece work neither. Just 
paid—when I need money for expenses, I take it, and if I 
don’t—in fact, I wouldn’t take a dime in this case. He 
offered me and I wouldn’t take it. 

The Court : I don’t want you to say what you wouldn’t 
do. I want to know what you did do. 
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I understand you to now say that during the period that 
counsel has asked you about, that the only thing that you 
received during that period of time was expense money. 

The Witness: Expense money; yes, sir. 

The Court : All right. 

By Mr. Allder : 

Q. When you said “they” a few minutes ago, you meant 
the Police Department, didn’t you? 

A. “They”? 

Q. You said “They” tried to pay you hut you wouldn’t 
take anything. 

A. That is right. 

Q. You meant by they the Police Department? 

A. By the Chief Deputy. 

Q. In other words, you don’t get any money for work¬ 
ing on any cases? 

A. No definite amount; no definite agreement. 

Q. No definite amount, no definite agreement? 

A. No definite agreement and no salary. 

Q. But you do get paid sometimes. Is that it? 

A. Expenses—for traveling expenses. 

Q. I mean above expenses? 

A. Well, no, I wouldn’t call that—That is all that is 
given to me, when I need traveling expenses. 

Q. Now, you say you started working for the Police De¬ 
partment last year, sometime in ’52. Could you tell us 
about when that was ? 

A. I couldn’t remember the date. They can tell you 
better. 

Q. Yes, sir, but about when was it; summertime, winter 
time, or what? 

A. Your Honor, I can’t disclose that because I was with 
the government in a certain case then, and I don’t remember 
what time I got through with that. 

The Court : I am not understanding you, sir. 

The Witness: You want me to tell you private, or tell 
the attorney? 

The Court: No, sir, I don’t want you to tell me. 

All I want you to say is, have you been working for the 
Police Department since 1952? 

The Witness: Yes, sometime since ’52. 

The Court: What time in ’52 did you start with the 
Police Department if you recall? 

The Witness : I will say after August sometime. 

The Court : All right, sir. 


By Mr. Allder: 

Q. And from that time until now the only money you have 
received from the Police Department is expenses—money 
that you spent out of your pocket? 

Mr. Flannery : Your Honor, I am going to object. 

The Court : I will sustain the objection. 

Mr. Flannery: I think we should confine ourselves to 
the critical period in this case. 

The Court: We are concerned with this time, I think, 
Mr. Allder. 

Mr. Allder: All right, your Honor, I will rephrase my 
question. 

By Mr. Allder: 

Q. During the time that you worked on this case that 
you are now testifying in, you received no money except 
money that you spent- 

A. For the purpose, yes, sir—for the purpose of dealing 
with them. 

Q. In other words, didn’t receive one penny for mak¬ 
ing— 

A. No, sir. 

Q. You are positive of that? 

A. Positive. I even got a record, the copy of it, that I 
refused to accept money. 

Q. Who offered you the money? 

A. The chief deputy and Captain Monroe, and I refused 
to accept it. I told them I just refused. 

Q. When you went to work for the Police Department, 
you volunteered to do this w T ork; is that right, sir? 

A. Shall I answer? 

The Court: Yes, sir, if you did. Did you volunteer or 
were you employed? 

The Witness: It was certain- 

The Court: Now, maybe Mr. Allder- 

Do you want him to answer this, Mr. Allder? 

Mr. Allder: Sir? 

The Court: Do you want to ask that question? 

Mr. Allder: The best that he can answer it; yes, sir. 

The Court : I am asking you if you want the answer, sir. 
You are entitled to it. 

Mr. Allder: Yes, let him answer it. 

The Court: All right. 
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The Witness: Well, I was told that is the best connection 
from the government with them, with the police department. 
That is all I can say. 

By Mr. Allder: 

Q. Do you have any feeling that gambling is such a thing 
that you are going to take steps to stop it in Washington, 
sir? 

A. Well, my experience, those people are getting some¬ 
times so miserable they don’t deserve to be in the business. 

Q. And so you decided that you were going to go out and 
make a crusade; is that it? 

A. Well- 

Mr. Flannery : I object to that. 

The Court: He said No. 

By Mr. Allder: 

Q. Mr. Moscowitz, having this feeling about gambling, if 
you suspected that someone was connected with gambling 
in any way whatsoever, would you falsify and state things 
as facts in order to convict them? 

A. I wouldn’t falsify anything if it has to do anything 
with, even for anything. I just tell the truth. 

Q. In other words, you wouldn’t, if you were convinced in 
your mind that somebody was connected with the gambling 
business, tell any falsehood? 

A. I wouldn’t be interested in telling falsehoods. Just 
what happens. 

Q. But you are interested in prosecuting people for 
gambling; is that right? 

A. That is the law. I got to obey orders. 

Q. You have to obey orders? 

A. That is right. 

Q. Are you a member of the Metropolitan Police De¬ 
partment? 

Mr. Flannery: I object to that, your Honor. 

The Court: He said he obeys orders. 
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Whose orders do you take, sir? 

The Witness: Chief Deputy Lutz. 

By Mr. Allder: 

Q. You are not a policeman; you are not being paid, but 
you take orders from Lutz; is that right? 

A. Well, certain information, I got to do it. 

Mr. Allder: I have no further questions, your Honor. 
The Court: All right. 
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